

















Fourth Circuit case law, the fact that compensatory or nominal damages were never awarded
makes the punitive damage award an invalid verdict subject to reversal by this Court.

Finally, it is worth again noting the disharmony that would occur should this Court uphold
the trial court’s Order allow a verdict of punitive damages to stand absent an award of nominal or
compensatory damages. Respondent did not dispute the Fourth Circuit case law above and did not
provide any Fourth Circuit case law to counter the positions asserted above. As a result, the law
is clear in the Fourth Circuit that punitive damages cannot stand absent an award of nominal or
compensatory damages. Should this Court allow this verdict to stand, 1983 claims brought in state
court will be subject to different set of punitive damage case law. This disharmony must be
avoided. As aresult, this Court must reverse the trial court’s ruling allowing the award of punitive
damages to be sustained absent an award of compensatory damages.

B. FOURTH CIRCUIT PRECEDENT AND PUBLIC POLICY DICTATES
THAT THE PRISON LITIGATION REFORM ACT SHOULD APPLY TO
PETITIONERS LUNSFORD AND KELLY.

The trial court failed to properly apply the Prison Litigation Reform Act (“PLRA”) in this
case to Petitioners Lunsford and Kelly. More specifically, the trial court created a fractured
application of the PLRA by applying it to some parties, but not Petitioners Lunsford and Kelly,
when such a fractured application is not supported by public policy and case law. See Montcalm
Publ. Corp. v. Virginia, 199 F.3d 168 (4™ Cir. 1999). Critically, in responding to these arguments,
Respondent did not address the Montcalm Publ. Corp. v. Virginia case heavily relied on by
Petitioners in their brief. This failure can only be seen as an acknowledgment of its dispositive
application to this case. Because of this, Respondent makes a number of arguments that do not

address the central holding of Montcalm and otherwise do not address the arguments advanced by

Petitioners. As a result, these arguments must be rejected.



More specifically, Respondent attempts to minimize the failure of Respondent to serve
Petitioners in this matter with the action subject to PLRA. Because of this failure, the trial court
determined the PLRA did not apply to Petitioners Lunsford and Kelly. However, this ruling
punishes Petitioners Lunsford and Kelly for Respondent’s failure. Whether the failure to serve
was strategic or not, the inequity remains. As a result, Respondent’s failure should not be utilized
to gain an advantage against Petitioners Lunsford and Kelly by stripping them of the protections
of the PLRA had Respondent timely served these Petitioners. This is particularly true because this
matter was consolidated with the initial lawsuit which no one disputes the applicability of the
PLRA.

Finally, Respondent asserts that the law is on his side. This statement is made without any
acknowledgement of Montcalm. Again, Respondent looks outside of the Fourth Circuit for the
assertion that the time of the filing of the lawsuit is the determinative factor for the application of
PLRA. The case relied on, however, does not actually address the issue here: whether the PLRA
applies to an action against previously dismissed parties due to Respondent’s failure to timely
serve and is then consolidated with the initial action that is subject to the PLRA. The most
analogous case, Montcalm, provides that the PLRA does in fact apply. As a result, Respondent’s
argument fails. Therefore, the trial court erred in its failure to apply PLRA to this matter and this
Court must reverse that ruling.

IL. CONCLUSION

Based upon the foregoing and the reasoning asserted in Petitioners’ Brief, Petitioners pray

this Court will overturn the trial court’s ruling regarding the availability of recovering punitive

damages absent an award of compensatory damages, as well as overturn the trial court’s holding



that the limitations provided by the Prison Litigation Reform Act are not applicable to Correctional

Officer Defendants Lunsford and Kelly.
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